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INTRODUCTION

Collective bargaining is the heartbeat or lifeblood of the employer-employee relationship, as it
seeks to continuously improve conditions of work or employment for the betterment of the
workers and in turn benefitting the employer by spurring productivity from motivated workers.
Without the right to collective bargaining, an employment relationship is dead and lifeless, just
like the legal adage that without the right to strike, collective bargaining is collective begging.
Section 65(5)(a) of the Constitution of Zimbabwe entrenches and anchors a justiciable legal
right to engage in collective bargaining. Also sections 2A(1)(f), 24, 25 & 74-82B of the Labour
Act [Chapter 28:01] provide a legal framework for the practical enjoyment of the right to
collective bargaining at both the works council and employment council levels.

Labour Amendment Act No. 11 of 2023 (hereinafter referred to as the "Labour Amendment Act,
2023"), which was passed as labour legislation in Zimbabwe and became effective on 14 July
2023, fundamentally altered the legal scope of collective bargaining in Zimbabwe. Tt aimed to
address systemic evasion of industry-wide labor standards by large corporate entities, which had
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historically exploited gaps in the voluntary employment council system to avoid compliance with
collective bargaining agreements.

This friction between corporate voluntarism and statutory obligation came to a definitive head in

the recent litigation in National Employment Council for the Communications and Allied

amendments.

ABSTRACT

The judgment in HH 384-26 reépresents a watershed moment in Zimbabwean labor jurisprudence.
It addresses the long-standing tension between the constitutional right to freedom of association
and the statutory mandate to comply with industry-wide collective bargaining agreements (CBAs).

BACKGROUND AND THE LITIGIOUS TRAJECTORY OF THE SECTORAL DISPUTE

The legal battle between the National Employment Council (NEC) for the Communications and
Allied Services Industry and the country’s leading telecommunications operators, particularly
Econet Wireless (Private) Limited and Netone Cellular (Private) Limited, Spans more than a decade

within the same regulatory and collective bargaining framework as traditional postal, courier, and
telecommunication providers.

Collective Bargaining Agreement for the Communications and Allied Services Industry under
Statutory Instrument 1 of 2012 in the Government Gazette on 6 January 2012, making its
provisions legally binding on the entire sector.



forcing non-member employers to comply with its collective bargaining agreements infringed
upon their constitutional right to freedom of association under the then-applicable Constitution of
Zimbabwe., The resulting litigation produced several landmark judgments that shaped
Zimbabwean administrative and labor law:

Netone Cellular (Pvt) Ltd v Minister of Public Service, Labour and Social Welfare &
Anor (HH 211/15): Netone challenged the application of the NEC's CBA (SI 1 of 2012) to
non-members. Makoni J withheld the court's jurisdiction, ruling that a litigant in open defiance of
a subsisting law cannot seek the court's assistance, thus establishing the baseline for the "dirty
hands" doctrine in this dispute.

Econet Wireless (Pvt) Ltd v Minister of Public Service, Labour and Social Welfare &
Anor (HH 350/15): Econet applied to set aside the expansion of the NEC's registration scope
on constitutional grounds. The High Court dismissed the application, emphasizing that operating
within an industry requires compliance with its public interest regulatory structures.

National Employment Council for the Communications and Allied Services Industry v
Netone Cellular (Pvt) Ltd (SC 124/ 15): This appeal concerned the scope of SI 1 of 2012
and the enforcement of statutory levies on non-consenting parties. The Supreme Court set aside
Netone's challenges, upholding the validity of the underlying collective bargaining framework.

In open non-compliance with a subsisting law. Bhunu JA famously quoted Lord Radcliffe’s
observation in Smith v East Elloe Rural District Council (1956) :

"An order, even if not made in good faith, is still an act capable of legal
consequences. It bears no brand of illegality on its forehead and remains
effective until quashed by proper process, "



Despite these clear judicial defeats, the telecommunications operators continued to resist
- remitting statutory levies to the NEC. They maintained a posture of non-cooperation, exploiting
the voluntary classification of the council under the old section 56 of the Labour Act. They argued
that until the NEC structurally admitted and represented them in its inner chambers, they were
under no obligation to remit dues. This continuous resistance eventually prompted the
Zimbabwean legislature to intervene directly through the 2023 labor law amendments.

FACTS OF THE CASE IN NATIONAL EMPLOYMENT COUNCIL FOR THE
COMMUNICATIONS AND ALLIED SERVICES V ECONET WIRELESS (PRIVATE) LIMITED
CASE NO. HCH 2348/25, JUDGM ENT NUMBER HH 384/26

The core of the dispute concerned the Respondent’s refusal to remit statutory levies as mandated
by section 33(3) of the CBA, which requires each covered employee to pay 1% of their basic

wage or salary, matched by a corresponding 1% contribution from the employer. The Applicant
sought: '

An order compelling the Respondent to submit a full and accurate schedule, supported by payroll
records, of all non-managerial employees covered by the CBA from 14 July 2023 (the date the
Labour Amendment Act took effect) to the date of the order.

Direct remittance of all accrued arrear dues calculated from that payroll information.
Ongoing monthly compliance and remittance.

FACTS OF THE CASE IN NATIONAL EMPLOYMENT COUNCIL FOR THE

COMMUNICATIONS AND ALLIED SERVICES V ECONET WIRELESS (PRIVATE) LIMITED
HCH 2348/25

Econet Wireless strenuously opposed the application, raising several procedural and substantive
defenses:

Constitutional Protections (sections 58 and 65 of the Constitution of Zimbabwe): The
Respondent argued that compelling it to pay dues to an entity in which it was not represented
violated its right to freedom of association under section 58 and its right to collective bargaining
under section 65 of the Constitution of Zimbabwe,



Pre-existence and non-representation; The Respondent argued that because the NEC was
established before Econet’s incorporation, the operator had no role in designing its structure,
making the enforcement of dues unfair without prior representation.

Failure of the Grading Architecture: The Respondent contended that because it had not mapped
its internal positions onto the NEC's grading architecture under Section 4 of the CBA, the levies
Were unquantifiable and could not be enforced.

Non-Joinder of Employees: Econet argued that because the order would require deductions from
employee salaries, the failure to join the non-managerial employees as parties was a fatal defect.

Mandamus vs. Debt Collection: The Respondent characterized the action as a debt collection suit
disguised as a mandamus. It argued that a mandamus is an extraordinary remedy designed to

Unquantified Claim: The Respondent argued that because the Applicant had not pleaded a
specific, liquidated sum in its founding papers, the court could not grant final reljef,

DECISION OF THE HIGH COURT BY HONOURABLE JUDGE MAMBARA HH 384-26

Honourable Judge Mambara (Mambara J) granted the compelling order in favor of the Applicant,
ordering Econet Wireless to comply with all terms and Pay costs on the punitive scale of legal

practitioner and client. The court’s ruling systematically dismantled each of the respondent's
defenses:

Constitutional Rights under sections 58 and 65 of *he Constitution of Zimbabwe: The court
held that constitutional rights to association and collective bargaining do not grant an operator a
right to stand in "splendid isolation" from the statutory labour framework of its industry. Mambara

established.

The Power of the 2023 Amendments: The court ruled that the 2023 amendments had directly
resolved this tension. Parliament substituted section 56 of the Labour Act, directing that councils
registered under that section must be governed "in Gvery respect as if they were statutory
employment councils". Furthermore, the insertion of section 82(a1) of the Labour Act declared
that it is in the public interest for uniform working conditions to be established through collective
bargaining, and explicitly stated that it is "not a lawiul excuse" for an employer who did not seek
répresentation under Section 56 to deny being bound by the industry’s CBA. Mambara J observed
that this statutory language was plain and compelled compliance, leaving no room for the
respondent's constitutional defenses. Section 58 of the Labour Act was not violated because the

order did not compel the respondent to join any particular employers' association: the obligation
arose by operation of law.



that the NEC constitution had been amended on 28 February 2024 to allow any willing employers'
association within .the industry to join and Secure pro-rata representation, removing the very
barrier Econet complained about. The court criticized the respondent’s corporate posture in a
notable passage:

Non-Joinder and Downstream Deduction Mechanics: On the non-joinder of employees, the court
held that the obligation to remit dues is a statutory duty owed directly to the NEC under the

administrative matters for the employer to handle lawfully, and cannot suspend a primary
statutory obligation.

was a debt collection suit disguised as a mandamus. Mambara J ruled that the failure to remit
statutory dues is a continuing, active breach of a legal duty rather than a completed past wrong.
An order compelling the performance of a continuing statutory duty, together with the payment
of accrued arrears, is a valid exercise of the court’s power of specific enforcement. The court
distinguished Mayor Logistics v ZIMRA CCZ 7/14 on this basis.

quantification to escape liability. The appropriate judicial response is to compel disclosure and
performance together.



LEGAL ANALYSIS: THE TRANSITION OF EMPLOYMENT COUNCILS AND THE

IMPLICATIONS ON COLLECTIVE BARGAINING
=0 YN LULLECTIVE BARGAINING

The legislature addressed this loophole in the Labour Amendment Act, 2023, by repealing and
substituting Section 56. The new section 56(2) of the Labour Act provides:

Operate with the regulatory authority of statutory bodies once registered. To balance this
expanded power, the legislature introduced safeguards in sections 56(4), (5), and (6) of the
Labour Act, making it a statutory requirement for councils to allocate seats and votes to



The legal consequence of this transition is that the historical "voluntariness" defense is no longer
viable. By operating "as if" they are statutory councils, their collective bargaining agreements
carry the force of secondary/subsidiary/delegated legislation (Statutory Instruments) that bind

€very operator within the. designated industry, regardless of individual membership status or
consent.

The practical challenges of this transition were highlighted by the controversial Labour Court
judgment in DGL Investments Number 5 (Pvt) Ltd v Martin Ndlovu and Another

councils), the voluntary mining NEC had ceased to exist on the date of promulgation (14 July
2023). Consequently, the employer asserted that the Designated Agent had lost the legal
authority and Jocus standi to issue determinations.

Moya-Matshanga J upheld the employer's argument, ruling that voluntary Employment Councils

ceased to exist on 14 July 2023, She held that there was no automatic legal transition or saving

This judgment caused immediate concern across the Zimbabwean labor market, with legal
analysts warning of a potential collapse of the industry's dispute resolution framework. Prominent
labor law -experts criticized the DGL Investments ruling for misinterpreting the statutory
amendment, arguing that the repeal and substitution of section 56 of the Labour Act did not
dissolve existing councils, but rather transitioned their governing framework.

The High Court's ruling in NEC Communications v Econet Wireless (HH 384-26) resolves this
confusion. By enforcing compliance with SI 1 of 2012 and ordering the retrospective remittance
of dues from 14 July 2023 (the exact date of the amendment’s promulgation), Mambara J
confirmed that registered employment councils did not suffer a loss of continuity or legal
existence,

This application of the rule of law is consistent with other major constitutional jurisprudence in
Zimbabwe. A useful comparison is the landmark Constitutional Court case, In Re Prosecutor-
General of Zimbabwe on His Constitutional Independence and Protection from Direction and
Control (CCz 13/17, Judgment No. ccz 8/18). In that case, the Prosecutor-General (PG)

independence in the discharge of his prosecutorial functions, making his decisions immune to
judicial review.



The Constitutional Court dismissed the PG's application, emphasizing that constitutional
independence does not place a public official above the Constitution and the law. Under section
164(3) of the Constitution, court orders are binding on all Persons and governmental bodies,
and must be obeyed. To uphold the rule of law under section 165(1)(c) of the Constitution
of Zimbabwe , the court committed the PG to 30 days’ imprisonment (suspended on condition
of compliance) and ordered that if he failed to comply, he would be barred in his personal Ccapacity
from practicing law.

This constitutional ruling establishes that no actor, whether a high-ranking public official or a
major corporate entity, can unilaterally decide to ignore a binding legal obligation. Mambara ]
applied this same principle of the rule of law in NEC Communications v Econet, confirming that
Econet was not permitted to withhold statutory compliance while seeking its preferred institutional

While the 2023 amendments Successfully resolved the issye of non-member compliance with
CBAs, a broader critique reveals several constitutional and administrative challenges introduced
by the same legisiation.

First, under sections 25(2) and 74(7) of the Labour Act as amended, when a collective
bargaining agreement involves a statutory corporation, statutory body, or state-controlled entity,
the responsible line Minister is deemed to be 3 negotiating party on equal footing with the
employer. This structure introduces significant legal and practical difficulties:



Spirit of ILO Convention No. 87 on Freedom of Association and the Protection of the Right to
Organise.

CONCLUSION

The High Court’s judgment in National Employment Council for the Communications and Allied
Services v Econet Wireless (Private) Limited (HH 384-26) marks a significant milestone in the
development of Zimbabwean labour jurisprudence. By confirming the validity of the 2023
amendments, Mambara J established that the era of voluntary-based non-compliance for large-
scale operators is over, Sectoral actors can no longer rely on freedom of association arguments
to avoid the uniform minimum standards and financial obligations of their respective industries,

statutory anendments did not dissolve existing councils, but instead transitioned them into
statutory-like regulators capable of enforcing compliance across entire sectors.

market to remain stable, equitable, and aligned with international standards like ILO Conventions
87 and 98, future legislative reforms must focus on simplifying the transitional framework for
statutory councils, preserving the autonomy of negotiating parties, and decriminalizing
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